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The legalization of same-sex marriage alleviat-
ed a lot of the legal issues faced by “nontra-
ditional” Minnesota families. But the passage 

overshadows many legal issues still faced by Minnesota 
couples, whether they are in same-sex or opposite-sex 
relationships. Evolving family structures have meant 
evolving legal needs that Minnesota courts and legis-
lators will need to address.

Three Minnesota lawyers, who work specifically 
with “nontraditional” families, recently discussed 
the changing legal landscape. Jason Brown is an at-
torney with Barna, Guzy & Steffen. Rebecca Heltzer 
owns Heltzer Law. Chris Tymchuck is an attorney 
with SchindelSegal.

“I would like to clarify what is meant by the term 
‘nontraditional’ families,” said Tymchuck. “Prior to the 
legalization of same-sex marriage the term meant cou-
ples of the same sex who were legally prohibited from 
marrying. However, with the legalization of such mar-
riages, I think the term applies differently now.”

Indeed it does. There are an increasing number 
of families with step-parents, single parents (some 
by choice), children raised by relatives, or people 
choosing to not be married (whether they have chil-
dren or not).

Nearly 50% of U.S. adults are single — drastically up 
from numbers in the 1950s, where just 20% of American 
adults were unmarried. More Americans are delaying or 
forgoing marriage altogether. While they are “single,” 
many of these adults are actually in relationships.

“Cohabitation is far more common, leading to 
more children born outside of a marital relationship,” 
Brown said.

Tymchuck agrees: “I have a lot of clients who do not 
wish to marry.”

Before the legalization of same-sex marriage, only 
half of LGBT Americans said they would even be in-
terested in getting married. Although that right is now 
available to them, some are still declining — along with 
those in opposite-sex relationships.

Those who do not get married face obstacles. Tym-
chuck notes that “the legal challenges for them are the 
same whether in a same-sex relationship or not.”

Some Minnesota cities offer domestic partner regis-
tration — for both same-sex and opposite-sex couples 
— which will allow them to get some employer benefits 
and limited forms of legal protection. The protection 
is not the same as one would get through a marriage, 
although it does provide some rights, including visiting 
a loved one in the hospital.

Those unmarried and without domestic partner 
registration were extremely disadvantaged by COVID. 
“I had partners prohibited from visiting loved ones 
in care facilities or denied the right to make health 
care decisions due to a lack of a health care directive,” 
Tymchuck said.

Heltzer advised couples opposed to a marital rela-
tionship to “seek to document their agreements and 
complete estate planning where necessary to avoid the 
application of the intestate statutes on their estates.” Es-
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tate law is an area that Heltzer believes needs to catch 
up to nontraditional family structures.

“I see a need to address ‘who’ is considered a signifi-
cant person in another’s life when doing estate admin-
istration,” she said. “For so many people, the default to 
‘family’ as defined in the statute excludes people who 
indeed are significant in another person’s life.”

Clients can be devastated when not married and 
without proper estate planning, said Tymchuck. “I 
have seen many clients who were in long-term rela-
tionships, without marriage, in which one partner 
died without an estate plan and the surviving partner 
is left in an untenable situation.”

An increasing number of Americans are exploring 
polyamory, from consensual non-monogamy to fully 
open marriages. Polyamorous couples can face more 
legal complexities when children are involved.

“Though evolving, the law tends to assume that a 
child may have ‘one mother,’ and ‘one father.’ With 
more adults involved in the life of a child, more op-
portunities exist to establishing a parenting time, 
custodial rights, or even a parental relationship with 
more than two people,” said Brown, who has helped 
challenge these assumptions, recently handling a 
four-parent adoption.

Nor is the law completely settled for those in same-
sex marriages. While LGBT people can be married, the 
law still leaves open loopholes with regard to various 
issues. This is confusing to many same-sex couples, as 
they believe that marriage affords them all of the pro-
tections that they were denied in the past.

“When the marriage law passed in 2013, I had nu-
merous potential clients cancel their appointments to 
get an estate plan done stating: ‘We don’t need it be-
cause we can get married,’” said Tymchuck. “I spend a 
lot of time trying to educate families on the need to get 
a plan even if they’re married.”

Another issue deals with children. Tymchuck im-
plores women in same-sex relationships to make sure 
to go through the stepparent adoption process even if 

the child was born during the marriage. “They do not 
realize there is a loophole in the legal parentage act so 
that the ‘nonbiological mother’ is not automatically 
recognized as the legal parent of the child even if born 
during the marriage and/or with the nonbiological 
mom listed on the birth certificate.”

Some of these clients have even spoken to attor-
neys outside of the field who have advised them 
that marriage at the time of birth is enough to es-
tablish parentage. “There is a recent case in Idaho 
that spoke to this issue and was not favorable to 
the nonbiological mom,” said Tymchuck. While the 
case had some distinctive facts, Tymchuck said, “it 
is still scary for those in our community to contem-
plate having our rights cut off after raising the child 
as our own since birth.”

Clients from nontraditional family structures can 
be concerned that their attorney will not understand 
their unique situation or may even disapprove of 
their family composition. Some family law attorneys 
take steps to signal that they are open to working 
with clients from diverse family structures. A large 
part of attracting these clients is through word-of-
mouth reviews.

“I have been active in the LGBTI community for a 
number of years, so I have a client base that has re-
ferred me to other clients,” said Heltzer.

Brown suggests being forthright with clients about 
the challenges that they face. “The important thing is 
to let the client know the law may not be well-devel-
oped relative to their situation and you are trying to 
push the envelope on their behalf.”

Despite the challenges, Heltzer has seen many pos-
itives. “As society has evolved, the challenges appear 
to be less daunting than in the past of being treated 
respectfully by legal professionals and the courts.” Still, 
Heltzer has concerns: “I worry about the divisiveness 
in our current public dialogue which may result in 
backsliding and discrimination, resulting in people 
feeling threatened and not heard.”
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